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Date of Hearing: April 29, 2013

ASSEMBLY COMMITTEE ON BANKING AND FINANCE
Roger Dickinson, Chair
AB 1220 (Skinner) — As Amended: April 22, 2013

SUBJECT: Consumer credit reporting: files: ingjmets.

SUMMARY: Requires that if a consumer requestgigten copy of his or her consumer credit
report then the consumer must receive the samemiatmn that is provided to the user (entity
that grants credit) of the consumer credit rep&pecifically,_this bill:

1) Requires a contract between a consumer reportiegcyg CRA) and a user of a consumer
credit report shall include a statement that fddava prohibits a consumer CRA from
prohibiting a user of a consumer credit report fidistlosing the contents of the report to a
user who has had an adverse credit action.

2) Specifies that a contract that violates the praiaibiin #1 is void and contrary to public
policy and that the Attorney General or the distaittorney of the county in which the
violation occurred may bring a civil action to eimj@ contract in violation.

3) Provides that if a consumer has authorized a CRiArtosh a consumer credit report for an
extension of credit or other lawful purpose, therud the consumer credit report shall notify
the consumer orally and in writing of the following

"You have authorized us to obtain a copy of yoedirreport as part of an application for
credit or for some other lawful purpose. If wedadverse action on your application and
our decision is based in whole or in part upon yoedit report, you have a right to obtain a
copy of the report from us that we receive fromd¢besumer credit reporting agency.
Neither state nor federal law prevents you fronaolimg a copy of your credit report from
us under those circumstances."”

EXISTING STATE LAW

1) Regulates consumer CRAs via the Consumer Credibifleg Agencies Act. [Civil Code,
Section 1785.1 et seq. All further referencesatée Civil Code].

2) Defines consumer credit report as any written,,anabther communication of any
information by a consumer CRA bearing on a consismweedit worthiness, credit standing,
or credit capacity, which is used or is expectebaased, or collected in whole or in part, for
the purpose of serving as a factor in establisthegconsumer’s eligibility for: (1) credit to
be used primarily for personal, family, or househalirposes, or (2) employment purposes,
or (3) hiring of a dwelling unit, as defined in slidsion (c) of Section 1940, or (4) other
purposes authorized in Section 1785.11. [Secti@5B].

3) Requires that every CRA shall, upon request anggrmlentification of any consumer,
allow the consumer to visually inspect all filesimtained regarding that consumer at the
time of the request. [Section 1785.10]
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Specifies the circumstances under which a CRA s$halish a consumer credit report.
[Section 1785.11]

Requires a user of a consumer credit report toigeowritten notice of an adverse action to
the consumer. [Section 1785.20].

EXISTING FEDERAL LAW provides for the Fair CreditgRorting Act (FCRA), 15 U.S.C. §

1681et seq.The FCRA provides for the following:

1)

2)

3)

4)

5)

Defines "consumer report" as an written, oral t)ieotcommunications of information by a
CRA bearing on a consumer's credit worthiness,itcséahding, credit capacity, character,
general reputation, personal characteristics, atevad living which is used or expected to be
used or collected in whole or in part for the pwgof serving as a factor in establishing the
consumer's eligibility for (1) credit or insuranttebe used primarily for person, family, or
household purposes: (2) employment purposes; atli@y purposes.

Defines the term "CRA" as any person which, for stary fees, dues, or on a cooperative
nonprofit basis, regulatory engages in whole grart in the practice of assembly or
evaluating consumer credit information or otheoinfation on consumers for the purpose of
furnishing consumer reports to third parties anittvluses any means or facility of interstate
commerce for the purpose of preparing or furnisitiogsumer reports.

Defines "adverse action" as the following:
a) A denial or cancellation of, an increase in anyrghdor, or a reduction or other adverse
or unfavorable change in the terms of coveragermuat of, any insurance, existing or

applied for, in connection with the underwritingimsurance; or

b) a denial of employment or any other decision fopkryment purposes that adversely
affects any current or prospective employee; or

c) adenial or cancellation of, an increase in anygdnéor, or any other adverse or
unfavorable change in the terms of, any licendeeoefit described in section
1681b(a)(3)(D) of this title; and

d) an action taken or determination that is -- madeoimection with an application that
was made by, or a transaction that was initiatecaby consumer, or in connection with
a review of an account; and adverse to the intefesie consumer.

Provides that a consumer report may be furnishedde in connection with a credit

transaction involving the consumer, primarily fargonal, family or household purposes,

and involving the extension of credit to, or reviemcollection of, a consumer’s account.

Provides for the following duties of CRAs:

a) Must have permissible purposes to furnish consueparts;

b) Must avoid furnishing obsolete adverse informatiooertain consumer reports;
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c) Required to adopt reasonable procedures to asguaeypand accuracy of consumer
reports;

d) Must provide only limited disclosures to governnatatgencies;

e) Required to provide consumers certain disclosupes uequest at no cost or for a
reasonable charge;

f) Mandated to follow certain procedures if a consudigputes the completeness or
accuracy of any item of information contained is fiie; and

g) Required to follow certain procedures in reporfugplic record information for
employment purposes or when reporting adversenrdtion other than public record
information in investigative consumer reports.

Gives consumers the right to one free credit repertyear.
Requires CRAs to conduct an investigation concerdisputes arising from credit reports.

Provides that no consumer may bring any actiorr@cgeding in the nature of defamation,
invasion of privacy, or negligence with respectite reporting of information against any
consumer reporting agency, any user of informatoany person who furnishes
information to a consumer reporting agency, basethfmrmation disclosed pursuant to the
requirements of the FCRA, or based on informatiscldsed by a user of a consumer report
to or for a consumer against whom the user hastatteerse action, based in whole or in
part on the report except as to false informationithed with malice or willful intent to
injure such consumer.

Specifies that no requirement or prohibition mayrbposed under the laws of any State with
respect to any subject matter regulated under—

a) subsection (c) or (e) of section 1681b , relatmthe prescreening of consumer reports;

b) section 1681i, relating to the time by which asiamer reporting agency must take any
action, including the provision of notification &oconsumer or other person, in any
procedure related to the disputed accuracy of imédion in a consumer’s file, except that
this subparagraph shall not apply to any Stateihesifect on September 30, 1996;

c) subsections (a) and (b) of section 1681m , relabrthe duties of a person who takes any
adverse action with respect to a consumer;

d) section 1681m (d) , relating to the duties of pessa@ho use a consumer report of a
consumer in connection with any credit or insuramaesaction that is not initiated by
the consumer and that consists of a firm offerretiit or insurance;

e) section 1681c, relating to information contained¢@nsumer reports, except that this
subparagraph shall not apply to any State lawfecebn September 30, 1996;
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section 1681s-2 , relating to the responsibilitiepersons who furnish information to
consumer reporting agencies, except that this papagshall not apply—with respect to
section 54A(a) of chapter 93 of the Massachusettsofated Laws (as in effect on
September 30, 1996); or

with respect to section 1785.25(a) of the Califar@ivil Code (as in effect on September
30, 1996);

section 16819 (e) , relating to information avagaio victims under section 16819 (e) of
this title;

section 1681s—3 , relating to the exchange andiuséormation to make a solicitation
for marketing purposes; or

section 1681m (h) , relating to the duties of uséonsumer reports to provide notice
with respect to terms in certain credit transacjon

with respect to the disclosures required to be nuedier subsection (c), (d), (e), or (g) of
section 1681g , or subsection (f) of section 168&lgting to the disclosure of credit
scores for credit granting purposes, except thatpragraph—

10)Specifies that the items in #9 shall not apply wébpect to sections 1785.10, 1785.16, and
1785.20.2 of the California Civil Code (as in effea December 4, 2003) and section
1785.15 through section 1785.15.2 of such Coden(efect on such date);

FISCAL EFFECT: Unknown

COMMENTS:

Need for the bill.

According to information supplied by the authorffce the following is the need for the bill,

Credit reports play an increasingly important rotethe lives of American consumers.
Most decisions to grant credit — including mortgdgans, auto loans, credit cards, and
private student loans — include information conéainn credit reports as part of the
lending decision. These reports are also useducial decisions that affect the personal
and financial well-being of consumers, includingyibility for rental housing, setting
premiums for auto and homeowners insurance in siates, or determining whether to
hire an applicant for a job.

Because of the increased relevance of credit reptine need to ensure the accuracy of
such reports has become more important. All patbethe credit reporting system have
a vital interest in ensuring that credit reportseaasiccurate. Consumers and users alike
rely upon the accuracy of the information they reeén consumer credit reports and
may be hurt by errors and inaccuracies therein.

A December 2012 study by the Federal Trade CononigBiTC) found widespread
problems with the accuracy of credit reports. Adaag to the FTC report, the three
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national credit reporting agencies (NCRAsEeived approximately eight million
contacts from consumers in 2011 to initiate dispatieout the accuracy of one or more
items on their credit filesAccording to the FTC, one in four consumers idedierrors
on their credit reports that might affect their diescores; one in five consumers had an
error that was corrected by a credit reporting aggr{CRA) after it was disputed, on at
least one of their three credit reports; four odifiwe consumers who filed disputes
experienced some modification to their credit répStightly more than one in 10
consumers saw a change in their credit score aftetCRAs modified errors on their
credit report; and approximately one in 20 consusnesd a maximum score change of
more than 25 points and only one in 250 consumagsahmaximum score change of
more than 100 point&ittp://www.ftc.gov/opa/2013/02/creditreport.shtm

Inaccuracies can enter into credit reports in a l@mnof wayslnaccuracies can occur if
consumers provide inaccurate data when applyingftwan or if the creditor who
furnishes data to the credit bureau inputs consuimf@rmation to its systems
inaccurately. Inaccuracies can occur when the buseaatch information about a
consumer from a particular data furnisher to theowg individual consumer’s file.
Inaccuracies can also come from errors or the latidentifying information in
government records. Finally and importantly, ina@ies occur when consumers are
victims of identity fraud or identity theft.

One way to improve the accuracy of reports is forsumers to have more information
about the contents of their credit reports is toypde them with the same reports that
users of credit reports receive. Federal law akowonsumers to obtain an exact copy of
his or her consumer credit report from a user whakes an adverse decision about the
consumer that is based in whole or in part upoormfation in the report.

AB 1220 will give consumers an important tool tewee the accuracy of the information
in their credit reports. By giving consumers thliy to review the same reports that
users receive, AB 1220 gives consumers a more etergohd accurate picture of the
information users of credit reports see about hiker credit history. As a result,
consumers will be able to correct inaccuracieshait credit history, improving the
guality of credit reports for consumers and usdikea

Information contained in consumer reports

AB 1220 requires that in addition to the curremt l@quirement that a consumer can receive a
written copy of their file maintained by the CRAat the consumer shall also receive the same
information that is provided to a user of a consuanedit. This provision is designed to address
a concern that the user of a report, such as &tenthy have information in the consumer report
that is used to make a credit decision that ipnotided to the consumer. Over the last two
years several media reports and a report by theli@aM€ highlighted the difficulty consumers
face in attempting to correct errors containedairtcredit report. Furthermore, the FTC study
found that 25% of consumers had errors in theditreports. Other surveys have found this
rate to be as high as 37%ogby Interactive, Most Americans Fear Identify fl,héogby's
American Consumer, April 20p70n February 1 2013 CBS' 60 Minutes program, 40 Million
Mistakes, covered the issue of errors in credibrespand the difficulties of correcting those
errors. This report highlighted a number of consuissues relating to credit reports, including
the off-shoring of dispute investigations. A kegue raised in the 60 Minutes story involved a
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consumer that was denied credit on numerous octaget all the credit reports the consumer
received from the CRAs were clean of any blemisidse consumer would then go the user of
the report (a bank) and was told that in fact medit report reflected debt that was not shown on
the copies that she received.

This goes to the issue of mixed credit files inebhihe credit information for one consumer is
placed in the file of another consumer. This cecuowhen two or more consumers have
similar names, social security numbers, or otheniifiers. The purpose of AB 1220 is to allow
a consumer to see the information contained imapert furnished to the user as that report may
include different information that would have armpewxt on the decision on whether to extend
credit to the consumer. Committee staff is unabldetermine if the issue highlighted by the
one consumer in th@0 Minutesprogram is part of a large scale problem, or analy. The

same program also highlighted cases of mixed cfigsitthat were discovered by consumers
when they requested their credit report.

If users of credit reports are receiving informattbat the consumer is not able to request or
view when they exercise their legal rights to rewgich information, this is a troubling practice.
However, state and federal law provide that conssisieall be able to review the information in
their files and receive notice of an adverse acti@ection 1785.15 of the civil code provides
that CRAs shall supply, upon requests, to a consameitten copy of his or file. Section 1681
of FCRA and civil code section 1785.20 both prowiagt when a user of a credit report takes
and adverse action, the consumer must be suppitbdhatice of the adverse action and their
respective rights under law, as well as, the reésothe adverse action. If a consumer credit
report obtained by a user that is then used to deedit to a consumer contains information that
the consumer is not able to access via existinghanw wouldn’t the existence of undisclosed
information violate existing law if that informatiampacted the credit decision?

Disclosure.

AB 1220 provides for a new disclosure providedtmry tiser of the credit report both orally and

in writing of the consumer's right to obtain a cagtheir report from the user of the report used
in taking action. Current law already gives constsrthe right to request their report from a
user when an adverse action has taken place. 2B Wauld also provide that when a consumer
authorizes a CRA to furnish a consumer credit riefooa user that the user must provide the
required disclosure. Oral disclosure requiremargsraught with liability and enforcement
issues, and may be unnecessary in those cases tvadrerrower receives a written disclosure.
This committee has previously voted against orstldsure requirements for a host reasons. For
this reason, staff suggests deleting the provigiahrequires oral disclosure. Furthermore, if it
is necessary to provide the restatement of exisawwghat is provided in the disclosure, then
staff recommends that the disclosure occur withdrerse action notice, not every time a
customer seeks credit. In providing for an advarg®n disclosure staff suggest that the
statement be moved to the existing law requiremitsl Code, Section 1785.20) that provide
for the requirements of users when an adverseraelbts taken place.

Contracts.
Existing law specifies that a contract betweenex o consumer credit reports and CRAs may

not prohibit a user of a consumer credit repomnfyaroviding a copy of the report to the
consumer. AB 1220 would require that a contrativben a user and provider of a consumer
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credit report include a statement that federalpaghibits a consumer credit reporting agency
from prohibiting the user of consumer credit repdrom disclosing the contents of the report to
the user if adverse action has been taken by #rebased on the report. Additionally, AB 1220
provides that any such contract in violation isdvoi

This provision came about due to information preddo the author's office that provisions in
contracts between users and the CRAs, in spiteeoFCRA prohibition, contain restrictive
language on what the user can reveal about thetrepihve consumer. This requires that the
contracts between these parties include a dis@dbat such prohibitions are not allowed. For
example, committee staff was provided with a cantb@tween a CRA and a user of consumer
reports that contains the following:

"Neither Client nor client Affiliates will provida copy of the consumer report to the consumer,
except as may be required or permitted by law..."

Federal Preemption.

As this committee has noted previously, the agioe¢émption of state law is left to the courts to
decide. However, when faced with issues that amrohe scope of issues covered by federal
preemption due consideration of those issues neugiven. The potential of federal preemption
often weighs upon the issues facing the BankingFandnce committee as the committee has
jurisdiction of multiple issues that overlap wittderal law and regulations.

The FCRA contains several areas of preemptionst, HRCRA section 1681t contains explicit
references to provisions of the FCRA of which statey not regulate. These areas include,

1) Sharing of information with affiliates;

2) Prescreen activities;

3) Duties placed on furnishers of credit information;

4) Duties of a person taking adverse action;

5) CRA action concerning resolution of disputed replata,;

6) Requirements concerning a consumer report; and

7) The summary of rights and notice to be providedai@sumers.

Additionally, FCRA section 625(a) contains a gehpraemption statement relating to
inconsistent or conflicting state laws, specifigall

Except as provided in subsections (b) and (c),ttiesdoes not annul, alter, affect, or
exempt any person subject to the provisions otitlesfrom complying with the laws of
any State with respect to the collection, distritmit or use of any information on
consumers, or for the prevention or mitigationagntity theft, except to the extent that
those laws are inconsistent with any provisiorhd title, and then only to the extent of
the inconsistency.
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The main question for debate is to what extentBs1&20 inconsistent with the FCRA? The
proposed amendments, discussed later, may mifga&mption concerns as they attempt to
codify in state law concepts that are already prieisethe FCRA.

Amendments.

Should the committee desire to move AB 1220 forwamehmittee staff suggests the following
amendments:

1)

2)

If, as the premise of AB 1220 assumes, that dewsawe made with information in a
consumer report that a consumer does not currbatlg access to, then this is serious issue
that may already violate state and federal lawdi#ahally, it is unclear how extensive this
issue could be. Currently, the language provides ¢onsumer shall receive the same
information that that is provided to a user of asumer credit report..." This language does
not specify any point in time. For example, wheaswhe information provided to the user?
How far back can the consumer request informatigvi®at if the user receives information

in a credit file that is specific to the user boed not involve the consumer? Based on these
concerns and that the problem has not be adequattiyed, staff recommends that this
requirement be stricken from the bill.

The FCRA already prohibits a CRA from preventingsar of consumer credit report from
disclosing the information in that report to theasomer if an adverse action has taken place.
This bill further requires that contracts betwed®AS and users must include a statement to
that the contract cannot include prohibitions aglihe user sharing the consumer credit
report with the consumer. Additionally such a caat would be void and the Attorney
General or District attorney could bring an actiona violation. In order to avoid
implementation issues with existing contracts sefbmmends that the voidability language
be stricken and that additional clarifying langudgeadded as follows:

1785.10.1. (a) It is unlawful for a consumer cra@porting agency to prohibit in any
manner, including, but not limited to, in the terafs contract enforceable in the state, or
to dissuade or attempt to dissuade, a user of saucoer credit report furnished by the
credit reporting agency from providing a copy oé tbonsumer’s credit report to the
consumer, upon the consumer’s request, if the hagrtaken adverse action against the
consumer based in whole or in part upon informatiothe report. A contract between a
credit reporting agency and a user of a consumeditcreport for the provision of
consumer credit reports shall include a statentsat federal law prohibits a consumer
credit reporting agency from prohibiting a user @dnsumer credit reports from
disclosing the contents of the report to the usadverse action has been taken by the
user based in whole or in part on the repamt allows a user of consumer credit reports
to disclose the contents of the report under thegeumstances

act-in-violation-of thissection-isvoid-as-contrary-topublic poliey- The
Attorney General or the district attorney of theicty in which a violation of this section
occurs may bring a civil action, or intervene ity @ivil action, to enjoin the enforcement
of a contract that violates this section.
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3) State law and the FCRA already require that a aoeswean get access to their report after
an adverse action. This bill requires an oralarnitten disclosure upon any inquiry that
requires use of a consumer credit report. Dubddiability of oral disclosures, and their
potential ineffectiveness in consumer protectidaff secommends that the disclosure should
only be made in writing.

Additionally, the statement that the consumer catrfrgm the user a copy of their report
conflicts the language in the FCRA and state Iaé8ection 607 (c) of FCRA provides that a
CRA may not prohibit a user from disclosing thetents of the report to the consumer if an
adverse action has taken place. The proposeasdisel statement includes a statement that
the consumer can obtain a copy of the actual répmrt the user. These are different
concepts. An actual "report” may not be the sasiEeantents of the report.” On the other
hand, a user could disclose the contents by pnogithie actual report. Either way this
terminology presents potential confusion for constsyand users of reports. As a conflict
between FCRA and this bill could lead to preemptiballenges, staff recommends striking
the current proposed Section 3 of the bill andeadtprovide for an alternative to the current
version of the written notice in the bill. Additially, this section should be moved to the
existing civil code section addressing adverseasti

Section 1785.20 of the civil codeis amended to read:

(a) If any person takes any adverse action witheetsto any consumer, and the adverse
action is based, in whole or in part, on any infation contained in a consumer credit
report, that person shall do all of the following:

(1) Provide written notice of the adverse action todgbesumer.that includes the
following statement:

"We have taken adverse action on your applicationceour decision is based in whole
or_in part upon your credit report. You have a ritjko request from us the contents of
the report that we receive from the consumer cregiporting agency. Neither state nor
federal law prevents you from obtaining the conterif your credit report from us
under those circumstances.”

(2) Provide the consumer with the name, addresstedephone number of the consumer
credit reporting agency which furnished the repothe person.

(3) Provide a statement that the credit grantoe@sion to take adverse action was based
in whole or in part upon information contained inasumer credit report.

(4) Provide the consumer with a written noticeha following rights of the consumer:

(A) The right of the consumer to obtain within 68yd a free copy of the consumer’s
consumer credit report from the consumer credibmapy agency identified pursuant to
paragraph (2) and from any other consumer crepdrtang agency which compiles and
maintains files on consumers on a nationwide basis.

(B) The right of the consumer under Section 178%0ldispute the accuracy or
completeness of any information in a consumer tregort furnished by the consumer
credit reporting agency.

(b) Whenever credit or insurance for personal, Ranor household purposes involving a
consumer is denied or the charge for such creditigased either wholly or in part
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because of information obtained from a person dtiem a consumer credit reporting
agency bearing upon consumer’s credit worthinesseatit standing, the user of that
information shall, within a reasonable period afdi and upon the consumer’s written
request for the reasons for that adverse actiaived within 60 days after learning of
the adverse action, disclose the nature and sudestdrthe information to the consumer.
The user of the information shall clearly and aately disclose to the consumer his or
her right to make such a written request at the tine adverse action is communicated to
the consumer.

(c) No person shall be held liable for any violatmf this section if he or she shows by a
preponderance of the evidence that at the timkeo&lleged violation he or she
maintained reasonable procedures to assure coroplaith this section.

(d) Nothing in this chapter shall excuse compliawité the requirements of Section
1787.2.

REGISTERED SUPPORT / OPPOSITION:

Support

California Public Interest Research Group (CALPIRG)
Consumer Federation of California

Privacy Rights Clearinghouse

TURN

Opposition
Equifax
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