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Date of Hearing: August 29, 2013

ASSEMBLY COMMITTEE ON BANKING AND FINANCE
Roger Dickinson, Chair
AB 1255 (Pan) — As Amended: March 18, 2013

SUBJECT: Corporations: consumer cooperatives.

SUMMARY: Expands the Consumer Cooperative Corpana_aw to allow consumer
cooperatives to include in the articles of incogtimms provisions related to preferred, nonvoting
shares. Specifically, this bill:

1) Provides that if expressed in the articles of ipooation that a consumer cooperative can set
forth, the classes of preferred, nonvoting shafesyy, and whether the directors may set the
number, the series, and the rights, preferenceslgges, restrictions, and conditions
attaching to each class.

EXISTING LAW

1) Establishes the California Consumer Cooperative uader Corporations Code, Section
12200 through 12704.

2) Requires consumer cooperative corporations toostt the following in their articles of
incorporation:

a) The name of the corporation;
b) The following statement:

“This corporation is a cooperative corporation aigad under the Consumer Cooperative
Corporation Law. The purpose of this corporatiotoiengage in any lawful act or activity
for which a corporation may be organized under daeh’

c) The name and street address in this state of p@@iion’s initial agent for service of
process;

d) The initial street address of the corporation;

e) The initial mailing address of the corporationdifferent from the initial street address;
and,

f) Whether the voting power or the proprietary intesed the members are equal or
unequal. If the voting power or proprietary intésesf the members are unequal, the
articles shall state either (i) the general ruleutes by which the voting power and
proprietary interests of the members shall be detexd or (ii) that such rule or rules
shall be prescribed in the corporation’s bylawsu&goting power means voting power
apportioned on the basis of one vote for each merBggial proprietary rights means
property rights apportioned on the basis of on@petary unit for each member.
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[Corporations Code, Section 12310]

3) Allows consumer cooperative cooperation's to sehfany or all of the following provisions
which become effective when expressly providedaarticles:

i) A provision limiting the duration of the corporatig existence to a specified date.
i) A provision providing for the distribution of themaining assets of the corporation,
after payment or adequate provision for all otdgbts and liabilities, to a charitable

trust.

a) Nothing contained in (3) shall affect the enforabgh as between the parties thereto, of
any lawful agreement not otherwise contrary to ubblicy.

b) The articles of incorporation may set forth anyalbbiof the following provisions:
i) The names and addresses of the persons appoirdetias initial directors.
i) Provisions concerning the transfer of memberships.

iii) The classes of members, if any, and if there acedmmore classes, the rights,
privileges, preferences, restrictions and condgtiattaching to each class.

iv) Any other provision, not in conflict with law, féhe management of the activities and
for the conduct of the affairs of the corporatimtluding any provision which is
required or permitted by this part to be statethenbylaws.

v) A provision conferring upon members the right ttedine the consideration for
which memberships shall be issued. (CorporatiordeC8ection 12313)

FISCAL EFFECT: None.

COMMENTS:

BACKGROUND:

CO-OP:

Simply put, a cooperative is a locally-owned busthewned and managed by its members. The
structure is to pool resources to satisfy a commeed while providing goods and services as
economically and efficiently as possible. Ownens lsave a voice in what is sold to them, as
well as in the overall organization of their panter co-op. Owners get the most buying power
for their money and the money stays in the commuaodntributing to its economic strength.

There are roughly 30,000 consumer cooperativesdiJhited States employing more than two
million and bringing in $654 billion in revenue.h&re are co-ops that sell bicycles, furniture,
camping equipment, appliances, carpeting, clothergfts and books. There are cooperative
wholesalers, like those in the grocery, naturati®and hardware businesses. There are
cooperatives that disseminate news and cooperdtvestists. There are cooperative electric
and telephone utilities. There are thousands ofi f@r-ops, along with co-ops that provide
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financing to those farm co-ops. There are subscolaed cable TV systems and parent-run
day-care centers. There are cooperatively orgdrangployee-owned companies, cooperative
purchasing groups for fast food franchises, aneuarkinds of cooperative housing. There are
co-ops that provide health care, such as healthter@nce organizations and community health
clinics. There are cooperative insurance compaiieste are cooperative food stores, food
buying clubs and discount warehouses. There ame @@perative funeral societies. The first
cooperative was established in 1844.

The Consumer Cooperative Corporation Law also knasvthe co-op law, became effective as
of January 1, 1984, and applies to all co-ops ma@ting under it as well as (with certain
limited exceptions) to those co-ops incorporatedenrthe repealed pre-1984 law related to co-
ops. Generally, the “new” co-op law representgratesis of provisions from the former co-op
statutes and the current Nonprofit Mutual Bene@itgdration Law, in addition to some
completely new provisions.

While co-ops incorporated prior to 1984 are nouresl to amend their articles of incorporation
to take into account current co-op law, those semreps may find at least some of their bylaw
provisions now in conflict with co-op law. Whetweete is a conflict, co-op law generally
supersedes the contrary bylaw provisions for &a@esactions, etc., occurring after 1984. Also,
many co-ops have relatively brief bylaws that dodeal at all with certain corporate
“housekeeping” matters (e.g., how to properly “cetia meeting or retain unclaimed member
equity interests). Such gaps in the bylaws may lwatl to legally improper actions (or
omissions) by a co-op.

Cooperatives incorporating under the California €koner Cooperative Corporation Law are not
formed under the “nonprofit” statutes of the Catifia Corporations Code. Similarly, it is
virtually impossible for co-ops incorporated untiez co-op law to attain tax-exempt status,
mainly due to the fact that coops are establisbddrther the mutual benefit of their members,
not the general public.

California statute specifies that co-ops are deatamlly controlled and are not organized to
make a profit for themselves, as such, or for th@mbers, as such, but primarily for their
members as patrons. This is important to noteussca may be questioned whether what this
bill proposes falls in line with the premise of@ap. Each member of a cooperative, no matter
how many shares or memberships she or he has ger;ha generally entitled to only one vote.
The primary objective of a cooperative is to previztenefits to its members, rather than a return
on members’ capital investment.

Cooperatives are not required to obtain a “perinitin the Department of Corporations for the
sale of memberships or shares up to $300 per mecheps may issue unlimited shares of
stock (or memberships) to any single member to getgerate capital. Under California law, co-
ops have to file their articles of incorporatiortwihe Secretary of State (SOS).

A co-op may amend its articles of incorporatioraity way so long as the articles, as amended,
contain only those provisions that would be lavésilof the time the provisions are filed with the
SOS. Although co-op law mandates certain provssiara co-op's articles, these provisions do
not have to be adopted by a co-op that was incatpdmbefore the current co-op law went into
effect.
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NEED FOR THE BILL:

AB 1255 amends the code section pertaining to &lta@insumer cooperative may lay out in their
articles of corporation. While the changes madiEd®4 helped, it caused cooperatives
established pre-1984 and post-1984 to be reguthtiedently.

According to the author, AB 1255 is needed to "elate confusion about the law and to enable
Consumer Cooperatives to self-finance throughgkeance of non-voting, preferred shares to
their members." The author goes on to state, "Modensumer cooperatives need the ability to
self-finance through the sale and issuance of pedfenon-voting to its member. Modern
consumer cooperatives need a uniform statutorynsehehich does not discriminate between
cooperatives formed before or after 1984 in itdiappon.”

California Consumer Cooperatives would like thdighio issue non-voting, preferred shares to
their members for the purpose of self-financingriovements and expansions. These
Cooperatives’ ability to self-finance has been ddrby the SOS based on confusion with how
the SOS's Office interprets the Consumer Cooper&tatute. In addition, Consumer
Cooperatives incorporated before 1984 and afted H98 governed by different rules in regards
to issuing preferred shares which creates furtbefusions.

The post 1984 changes to the Consumer Cooperadivenbve made it more difficult for
cooperatives to self-finance through the sale asdance of preferred non-voting shares to their
members. This is because, while cooperativesnelytseparate voting rights from proprietary
rights, non-cooperative businesses keep ownerstepeists and voting rights linked together by
a voting structure which votes ownership unitsrtiélly all consumer cooperatives are
governed by a one-member, one-vote structure, désgr of the level of investment, or
ownership units a particular member has in a caiper.

QUESTIONS:

1) Currently, are co-ops denied/rejected by the SG8daolely on a CCC trying to amend
their articles of incorporation to issue prefernednvoting shares?

2) Pre-1984, it is implied that CCCs are allowed suesnonvoting shares, at that time was it
implied or expressed in statute? In any case,wsn the law became effective in 1984,
did the statute not explicitly allow for the abylito issue preferred nonvoting shares?

3) Why is the issue being raised now, when the stdtasenot explicitly allowed for this for
almost 30 years?

4) Why would a co-op want to issue nonvoting shareghvis a bigger risk to the co-op and its
members rather than taking out a loan from a barkealit union?

5) How many co-ops have been granted this authoriGailifornia and how many have been
denied? In addition, do other states allow cotogssue nonvoting shares?

6) Could a co-op offer these preferred, nonvotingehéw non-members?
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7) What happens if a member purchases nonvoting shatéken does not renew their
membership, making them no longer a member?

REGISTERED SUPPORT / OPPOSITION:

Support

BriarPatch Community Market

Chico Natural Foods Cooperative
Co-opportunity Consumers Cooperative
Davis Food Co-op

National Cooperative Grocers Association
Ocean Beach People's Food Co-op

Quincy Natural Foods Co-op

Sacramento Natural Foods Cooperative, Inc.
Twin Pines Cooperative Foundation

Ukiah Natural Foods Co-op

Opposition
None on file.

Analysis Prepared by: Kathleen O'Malley / B. & ©016) 319-3081




