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Date of Hearing: April 29, 2013

ASSEMBLY COMMITTEE ON BANKING AND FINANCE
Roger Dickinson, Chair
AB 786 (Dickinson) — As Introduced: February 2013

SUBJECT: Money transmissions.

SUMMARY: Makes various changes to the Money Traigsion Act (MTA). Specifically,
this bill:

1)

2)

3)

4)

5)

6)

Exempts from the MTA a person that delivers paymainey on behalf of an employer to
employees.

Revises the minimum net worth requirements soahatpplicant or licensee must maintain
minimum net worth ranging from $100,000 to $500,d@Pending on the estimated or actual
transaction volume, as determined by the commissiohDepartment of Business
Oversight.

Provides the commissioner with authority to incesast worth up to $2,000,000 if the
commissioner determines that the higher net wartiecessary to achieve specified
purposes.

Provides that a licensee may use funds held irstodial capacity as an agent of its
customers to fulfill the eligible securities reqritent when those eligible securities that are
held in a custodial capacity as an agent of thtooue.

Requires the commissioner to make a determinatioth® use of custodial accounts to fulfill
eligible security requirements on a case-by-casesba

Enhances enforcement of the MTA by providing thencossioner the authority to bring an
action to enjoin a person from violating the MTAdditionally, allows the commissioner to
seek ancillary relief, including, but not limitedl, & claim for restitution, disgorgement, or
damages on behalf of the persons injured by thergmtactice.

EXISTING LAW establishes the MTA which provides fiwe following:

1)

2)

3)

Defines “payment instrument” as a check, draft, eyoorder, traveler’'s check, or other
instrument for the transmission or payment of momemonetary value, whether or not
negotiable. The term does not include a credit gatether, letter of credit, or any instrument
that is redeemable by the issuer for goods or sesyprovided by the issuer or its affiliates.

Defines “receiving money for transmission” or “mgmeceived for transmission” as
receiving money or monetary value in the Unitede&tdor transmission within or outside
the United States by electronic or other means.t&hm does not include sale or issuance of
payment instruments and stored value.

Defines “stored value” as monetary value represgra claim against the issuer that is
stored on an electronic or digital medium and evogel by an electronic or digital record,



4)

5)

6)

7)

8)

9)

AB 786
Page 2

and that is intended and accepted for use as asnmé@edemption for money or monetary
value or payment for goods or services. The terasamt include a credit card voucher,

letter of credit, or any stored value that is ordgieemable by the issuer for goods or services
provided by the issuer or its affiliates, excepthite extent required by applicable law to be
redeemable in cash for its cash value.

Requires licensing for domestic money transmigavises.

Provides for regulation of non-bank issued stor@des cards that may be offered by
licensees.

Prohibits a person from engaging in the businessmfey transmission in California or
advertising, soliciting, or holding itself out asopiding money transmission unless licensed.

Requires specified information to be included iragplication for a license which shall be in
the form proscribed by the commissioner of DFI.

Authorizes the commissioner to conduct an exanonatf an applicant, at the applicant’s
expense, and would require the commissioner tooaepein application for a license if the
commissioner makes specified findings, includinat the applicant has adequate net worth
and is competent to engage in the business ofuiagainoney for transmission. In order to
meet the net worth requirements a licensee thist @eissues payment instruments or stored
value must maintain securities on deposit on agi@nd of no less than $500,000 or 50
percent of the average daily balance of outstangaygnent instruments and stored value in
CA. Alicensee engaged in money transmission mitis¢r maintain securities or a surety
bond not less than $250,000 and no more than $2000

Requires licensees to file audit reports with thmmissioner within 90 days after the end of
each fiscal year.

10)Imposes various fees and would require the comanissito levy assessments on licensees

for the purposes of administering these provisiegsilating money transmission including:
a) A $5,000 application fee;

b) An annual license fee of $2,500;

¢) An annual branch office fee of $125 per branchceffi

d) An annual $25 fee for each branch employee; and,

e) For licensees that sell or issue payment instruspamt annual assessment based on the

volume and aggregate face amounts of payment mstits and stored value issued or
sold in California.

11)A licensee must maintain specified eligible se@esitncluding and/or a surety bond and

maintain $500,000 in net-worth.
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12)Requires a licensee to provide specified noticelsdagrlosures to customers, including a
notice relative to a customer’s right to a refudidclosures relating to rates of exchange, a
notice indicating that payment instruments areim&dred, and a notice providing
information on making complaints to the commissioagainst a licensee.

13)Requires licensees to maintain financial recordsf8-year period.

14)Mandates each licensee to file with the commissianeertified copy of every receipt form
used by it or by its agent for receiving moneytfansmission prior to its first use.

15)Authorizes the commissioner to suspend or revdieease if the commissioner finds that a
licensee or agent of a licensee has, among otlmysthviolated the provisions of the act or
engaged in fraud or unsound practices and woulibaige the commissioner to assess
specified civil penalties against a person thalkates these provisions.

16)Makes it a crime for a person to engage in thenassi of money transmission without a
license or for a person to intentionally make adatatement, misrepresentation, or false
certification in a record filed or required to baimtained under these provisions.

17)Exempts from licensing,

a) The United States or a department, agency, ouimgntality thereof, including any
federal reserve bank and any federal home loan.bank

b) Money transmission by the United States Postali&eor by a contractor on behalf of
the United States Postal Service.

c) A state, county, city, or any other governmentaraxy or governmental subdivision of a
state.

d) A commercial bank or industrial bank, the deposita’hich are insured by the Federal
Deposit Insurance Corporation or its successoangrforeign (other nation) bank.

e) Electronic funds transfer of governmental bendfitsa federal, state, county, or local
governmental agency.

f) A board of trade designated as a contract markdmhe federal Commodity Exchange
Act (7 U.S.C. Secs. 1-25, incl.) or a person timathe ordinary course of business,
provides clearance and settlement services foaedoaf trade to the extent of its
operation as or for such a board.

g) A person that provides clearance or settlemenicas\pursuant to a registration as a
clearing agency or an exemption from registraticanted under the federal securities
laws to the extent of its operation as such a plevi

h) An operator of a payment system to the extentithmbvides processing, clearing, or
settlement services, between or among personsdedthy this section, in connection
with wire transfers, credit card transactions, tlelrd transactions, stored value



)
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transactions, automated clearing house transfessimilar funds transfers, to the extent
of its operation as such a provider.

A person registered as a securities broker-dealdernfederal or state securities laws to
the extent of its operation as a broker-dealer.

18)If the commissioner finds all of the following witespect to an application for a license, the
commissioner shall approve the application:

a)

b)

The applicant has adequate tangible shareholdguitye as specified in Section 2040 of
the Financial code to engage in the business oespnransmission and the financial
condition of the applicant is otherwise such thatill be safe and sound for the applicant
to engage in the business of money transmission.

The applicant, the directors and officers of thpliaant, any person that controls the
applicant, and the directors and officers of amgpe that controls the applicant are of
good character and sound financial standing.

The applicant is competent to engage in the busioEsioney transmission.

The applicant’s plan for engaging in the busindsaaney transmission affords
reasonable promise of successful operation.

It is reasonable to believe that the applicaricénsed, will engage in the business of
money transmission and will comply with all appbt&aprovisions of this chapter and of
any regulation or order issued under this chapter.

FISCAL EFFECT: Unknown

COMMENTS:

This bill represents efforts to revise and updatwigions of the MTA to address emerging
technologies that are changing money transmissidrt@provide clarity for existing and future
licensees. On March 11, 2013 the Banking & Findbommittee convened an oversight hearing
to review the MTA. Almost one year prior to thengening of the hearing committee staff had
been contacted by numerous parties raising conedmst the MTA and potential unintended
consequences of its application. In the brief tsimee the MTA became law, technological
innovation in the payments industry has explodechasey transmission has transcended into
mobile applications and new point of sale (POS)as: Whereas, five years ago the bulk of
money transmission activity involved internatiorahittances where the customer would go to a
brick & mortar location to send money to frienddamily in other countries, now mobile phone
users can use apps to pay for goods and servica® e customers payment method (credit
card or bank account) sends money to the thirg/paiavider and then that provider sends
payment to the provider of goods and services. ddifimition of "money transmission” doesn’t
provide the answer to these issues, as it's defagethe transmission of money from one party to
another. This could include a host of variouswtatis, though it is relevant to ask if the origina
intent of the MTA was to cover any and all instaadnen money is sent from one party to
another via a third party?



AB 786
Page 5

Proposed federal regulations.

Federal Regulation E, the Electronic Funds Trams&EFTA) was amended via the Dodd-
Frank Wall Street Reform and Consumer Protection(Bodd-Frank) to include regulation of
international remittances and money transfer. i@edt073 of Dodd-Frank expanded the scope
of EFTA to include requirements concerning remittadisclosures to consumers. The
Consumer Financial Protection Bureau (CFPB) has besked with creating rules to implement
these changes. Last year, CFPB released draétthae were to take effect February of 2013.
However, CFPB postponed the final rules until latethe year to work out potential compliance
issues. A brief description of the new requireraent

« Money transmitters will be required to provide ausers with written pre-payment
disclosures containing information about the spetiansfer, such as the exchange rate,
applicable fees and taxes, and the amount to leévextby the designated recipient.

« Money transmitters will be required to provide atten receipt when payment is made.
The receipt must include the information providedloe pre-payment disclosure, as well
as additional information, such as the date oflalidity, the recipient's contact
information, and information regarding the customerror resolution and cancellation
rights. As an alternative, the new money transmittgulation allows money transmitters
to give customers a single written disclosure piagpayment containing all of the
information required on the receipt, so long asniomey transmitter also provides proof
of payment such as a stamp on the earlier document.

« The pre-payment disclosures and receipts mustdedad in English and in each of the
foreign languages principally used by the monegdnaitter to advertise, solicit, or
market money transfer services at a particulaceffif you offer customers the ability to
make money transfers using text message or a mayilkécation, the new money
transmitter regulation provides additional guidannehow to provide the required
disclosures.

« If, (i) due to the laws of a recipient country o)y the method by which transactions are
made in the recipient country, a money transmasemot determine certain amounts that
are required to be disclosed, exceptions permittbeey transmitter to disclose an
estimate of the amount of currency to be receivattier than the actual amount.

« Money transmitters will be required to provide ausers with a 30-minute cancellation
period that allows a customer the opportunity toew both the prepayment disclosure
and the receipt to ensure that the transfer wasasetme customer intended. If a customer
requests, a money transmitter must promptly prothdecustomer a notice describing the
customer's "error resolution” and cancellationtsghising specified language or
substantially similar language. Even after the ellaton period has passed, customers
will have a right to a refund or other remedy ifenor occurs in a transaction.

« Inthe event a customer timely requests the caatamtl of a money transfer, the new
money transmitter regulation requires money trattensito provide customers with a
refund, at no additional cost to the customer tot@ amount of funds provided by the
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customer, including any fees and, to the extenprwiibited by law, taxes imposed in
connection with the money transfer, within thresibass days of receiving the request to
cancel the money transfer.

The United States Department of Treasury undeFih@&ncial Crimes Enforcement Network
(FInCEN) requires registration of money servicesibesses (MSB). According to FInCEN an
MSB includes any person doing business, whethapbon a regular basis or as an organized
business concern, in one or more of the followiagazities, and that meets a threshold of
$1,000 or more in transactions per day:

Currency dealer or exchanger.

Check casher.

Issuer of traveler's checks, money orders or stoagck.

Seller or redeemer of traveler's checks, moneyrsralestored value;

Money transmitter.

FInCEN registration does not apply to a bank oes@n regulated or registered with the
Securities and Exchange Commission. Entities tegid with FInCEN must make electronic
filings under the Bank Secrecy Act (BSA). As ofydll] 2012, all such filings must be electronic
and made through the BSA E-Filing System. Repbetsmust be filed through this system
include, but are not limited to:

Currency Transaction Report (FInCEN Form 104)

Designation of Exempt Person (FINCEN Form 110)

Suspicious Activity Report (Form TD F 90-22.47)

Suspicious Activity Report by the Securities anduFes Industries (FINCEN Form 101)

Suspicious Activity Report by Money Services Buss@inCEN Form 109, formerly
90-22.56)

Suspicious Activity Report by Casinos and Card GI(lFinCEN Form 102)
Currency Transaction Report by Casinos (FINCEN Fbd®, formerly 8362)
Registration of Money Services Business (FINCEN1-&207)

Report of Foreign Bank and Financial Accounts (FOIInF 90-22.1)
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Emerging technologies.

The last five years have witnessed technologicahghs that have drastically altered the old
business model of remittances, as well as, the wayshich consumers pay for goods and
services. Whereas, the traditional model involvisding the location of a money transmitter
agent, new technologies have completely changedalyan which customers send and use
money.

Now a consumer wishing to send money to anothesopeior goods, services, or simply as a
remittance to family or friends, has various onlssevices to choose from, including

applications utilizing smart phones. The way inalhconsumers pay for goods and services has
transcended checks and credit cards and is ragudllying with electronic payment systems and
new innovative payment networks. Large finanaistitutions are also getting on the
bandwagon as several large financial institutioesoffering money transfer services using
smart phone and web based applications. In theneaigs space, typical five channels have been
available, 1) Cash 2) Check (Paper or Check 21tisutescheck) 3) Automated Clearing House
(ACH) transaction 4) Credit/debit/stored value &dVire transfers. Emerging technologies
have created new payment methods such as web pts/roentactless payments, mobile
payments, Bitcoin and other virtual currency.

Between December 2011 and January 2012, the Fdiesalve Board conducted a survey of
consumers concerning the use of mobile financialices
(http://www.federalreserve.gov/econresdata/mobilaeds/files/mobile-device-report-
201203.pdf. The following are brief findings from their rexb:

1) Mobile phones and mobile Internet access are iesygckad use.
a) 87 percent of the U.S. population has a mobile phon
b) 44 percent of mobile phones are smartphones (lettemabled).

c) 84 percent of smartphone users have accessedénednon their phone in the past
week.

2) The ubiquity of mobile phones is changing the waystuimers access financial services.
a) 21 percent of mobile phone owners have used mbhiiking in the past 12 months.

b) 11 percent of those not currently using mobile lr@gkhink that they will probably use it
within the next 12 months.

c) The most common use of mobile banking is to checkant balances or recent
transactions (90 percent of mobile banking users).

d) Transferring money between accounts is the secasi common use of mobile banking
(42 percent of mobile banking users).

3) Mobile phones are also changing the way consumeake rpayments.
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12 percent of mobile phone owners have made a emphiment in the past 12 months.

The most common use of mobile payments was to rmalanline bill payment (47
percent of mobile payment users).

21 percent of mobile payment users transferred sndimectly to another person's bank,
credit card, or PayPal account.

4) Perceptions of limited usefulness and concernstademurity are holding back the adoption
of mobile financial services.

a)

b)

c)

The primary reason why mobile phone users had etchgopted mobile banking was that
they felt their banking needs were being met witliba use of mobile banking (58
percent).

Concerns about the security of the technology Wweggrimary reason given for not
using mobile payments (42 percent) and the secasd common reason given for not
using mobile banking (48 percent).

More than a third of mobile phone users who douset mobile payments either don't see
any benefit from using mobile payments or findasier to pay with another method.

5) The "underbanked" make significant use of mobi@ficial services.

a)

b)

c)

The underbanked make comparatively heavy use bfnobile banking and mobile
payments, with 29 percent having used mobile ban&ivd 17 percent having used
mobile payments in the past 12 months.

62 percent of the underbanked who use mobile patgeve used it to pay bills.

10 percent of the completely unbanked reports usiaolgile banking in the past 12
months, and 12 percent have made a mobile payment.

Mobile payment devices and systems are turningnete and innovative ways for businesses to
accept electronic payments.

In addition to the money transmission licensing across 48 states, James Freis, Director of
FInCEN testified on June 29, 2012, in front of th&. House Committee on Financial Services,

FInCEN's regulations also have made it clear that acceptance and transmission of
currency, funds, or other value that substitutestorency from one person and the
transmission of currency, funds, or other value thabstitutes for currency to another
person or location, by any means, constitutes manaegmission, and that any person
wherever located doing business wholly or in sulitsg&part within the United States
engaging in money transmission, regardless of dhgrdousiness lines the person is
engaged in — such as the provision of telecommtinitaervices — would likely be a
money services business under FINCEN'’s regulatiamd,as such must register and
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comply with all the reporting, recordkeeping, andmtoring requirements applicable to
a money transmitter.

Payment networks:

Payment networks are the infrastructure, made upuitiple parties, that provide for the
processing of electronic financial transactionsstmmwtably, credit card transactions. A typical
credit card transaction has four parties: the custpthe bank that issued the customer's card,
the merchant, and the merchant's bank. The meartymaoally receives less than the merchant's
bank as the transaction is discounted due to tkecimange rate (paid to network) and any fees
paid to the merchant bank. The largest paymemiarks are Visa, MasterCard, Discover and
American Express. The top issuers of credit cardsAmerican Express, JP Morgan Chase,
Bank of America, and Citigroup.

The emergence of alternative payment networks hsesrain large part from the desire of
merchants to mitigate the fees and costs assoaiatiedhe traditional payment networks.

Stored Value:

An additional expanding model in the money transiois business is the use of stored value,
typically via a pre-paid card, but new technologgiowing the use of stored value across new
mediums. The MTA regulates the issuance of norkistared value, and exempts stored value
offered by a bank, or stored value on what is knawa "closed-loop" system. A closed loop
system is typically a gift card or some other itexpresenting monetary value that can only be
used within the network of a given retailer or ninenat. Money transferred via traditional means
using an agent, or via computer can often be loadénl a stored value device and provided to
the receiver.

Remaining issues.

Committee staff has communicated with numerousgsaan outstanding issues related to the
MTA.

AB 786 currently provides the initial steps of nefofor the MTA by addressing some of the
main issues of concern. Following outlines thestartding issues that are still being discussed
by the author, staff and interested parties:

1) How do we ensure that the MTA is able to keep up wmerging technologies in the
payments industry? When is a payment system rgztgad in money transmission as
defined under the MTA? The potential solutionhis issue is to require the commissioner
to draft clarifying regulations.

2) Licensing as a money transmitter creates significampliance costs, specifically in the case
of start-ups with mobile application platforms.tdmet based applications while creating a
faster and easier way to reach consumers, alse jolasdictional lines a California
companies who are able to reach consumers acresg &ate and countries around the
world. This often requires licensing across nurasrstates. Each state has its own special
requirements to be licensed as a money transmieme of these states have requirements
that are very similar to the requirements in Cafifa. Potentially some relief could be



3)

4)

5)

6)
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provided to this issue if whether it is appropritiereate some type of hybrid reciprocal
relationship between states that have the samendaisconsumer protections in their money
transmission statutes.

Net worth and bonding requirements. Currently,NIA requires that a licensee maintain a
minimum net worth of $500,000 with a maximum of&X),000. An applicant for a licensee
may have to demonstrate a net worth over the mimramount. As some current and
potential future licensees have indicated to staé,application process is very unclear on
what amount of net worth will be required, and hbvg net worth is calculated. Currently,
AB 786 attempts to provide clarity to this issu@iscussions are ongoing regarding
additional clarifications on the net worth requiests.

Payroll service companies have expressed concatithiéy could be interpreted as money
transmitters under the MTA. While some of thesmganies currently offer, or may offer in
the future, lines of business that could requird/di license, AB 786 is clear that payroll
service companies are exempt from licensing uriteMTA. Additionally, on March 28
2013 the commissioner released Commissioner's @piNb. 001 which provides that for
purposes of the MTA's definition of "receiving mgrfer transmission” payroll processing
companies, among other types of entities, thahateequired to be licensed provided that
the companies or other person only receive instmst orders, or directions to transmit
money or monetary value and do not actually talssession or hold the money for
transmission.

The MTA requires that a consumer receive a rederpheir transaction that includes a
"right to refund” disclosure statement. In theecalicensees that offer goods and services
and are subject to federal regulations concernieditcard transactions, it may not be
necessary to require this specific receipt in adaation for goods and services.

In relation to the provision of goods and servisesie of these transactions may appear to be
money transmission, but in fact, may be typicadifétansactions. In order to provide clarity
to this issue it may be necessary to provide glant the relationship of agents and payees in
the payments ecosystem.

The aforementioned issues are part of ongoing gssons between interested parties.

REGISTERED SUPPORT / OPPOSITION:

Support

National Payroll Reporting Consortium (NPRC)

Opposition

None on file.

Analysis Prepared by: Mark Farouk / B. & F. 19 319-3081




