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Date of Hearing: July 6, 2015

ASSEMBLY COMMITTEE ON BANKING AND FINANCE
Matthew Dababneh, Chair
SB 235 (Block) — As Amended May 5, 2015

SENATE VOTE: 39-0

SUBJECT: Small dollar loans: finder duties and compemsati

SUMMARY: Expands activities allowed for finders under Bt Program for Increased
Access to Responsible Small Dollars Loans (Pil&pecifically,this bill:

1)

2)

3)

4)

5)

Authorizes finders under the Pilot to provide tbkdwing services, in addition to those
currently allowed under existing law, on behalpdbt lenders with which they have a
written agreement, if the finders are licensedraanicial service providers under one of
thirteen different state or federal laws specifiethe bill:

a) Disburse loan proceeds to a borrower, if this methiodisbursement is acceptable to the
borrower, and receiving loan payments from a boerwf this method of payment is
acceptable to the borrower. Any loan disbursemeatde by a finder to a borrower is
deemed made by the pilot lender on the date tmalsfare disbursed or otherwise made
available by the finder to the borrower. Any lgayment made by a borrower to a
finder is deemed received by the pilot lender ahefdate the payment is received by the
finder; and,

b) Provide any notice or disclosure required to beviple by the lender to the borrower.

Specifies that a finder that disburses loan proseedccepts loan payments must provide a
receipt to the borrower containing specified infation including a statement of the
following, “If you have any questions about youatp now or in the future, you should
direct those questions to [name of Pilot programadég] by [insert at least two different ways
in which a borrower may contact the pilot lender].”

Requires the finder to maintain records of all disements made and loan payments
received for a period of at least two years orluamte month following the completion of a
regular examination by the commissioner of Busir@gsrsight (commissioner), whichever
is later.

Replaces the reference to finder’'s “fees” in ergsliaw with a reference to finder’s
“compensation;” increases the maximum amount ofpmmeation a pilot lender may pay its
finder to the lesser of $70 per loan or the surtheforigination fee and interest charges paid
by the borrower to the lender over the life of lib@n; and clarifies that this compensation
may be paid at the time of consummation, over iimsé&nts, or in a manner otherwise agreed
upon by a pilot lender and a finder.

Provides that a borrower who submits a loan payrweatfinder under this subdivision shall
not be liable for any failure or delay by the finde transmitting the payment to the licensee.
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6) Requires pilot lenders that use finders to subpgtsic information to the commissioner
regarding the performance of loans consummatedtivluse of finders, and authorizes the
commissioner to use this information when decidumngther a finder should be disqualified
from performing services for one or more pilot lersd

EXISTING LAW:

1) Until January 1, 2018, authorizes the Pilot witthia California Finance Lenders Law
(CFLL), administered by the Department of Busin@ssrsight (DBO); Financial Code
Sections 22365 et seq.).

2) Authorizes CFLL licensees that are approved byctitemissioner to participate in the Pilot
to use the services of one or more finders. Dsfmé&nder for purposes of the Pilot as an
entity that, at the finder’s physical location farsiness, brings a pilot lender and a
prospective borrower together for the purpose gbtiating a loan contract (Financial Code
Section 22371).

3) Authorizes finders to perform up to eight differéypes of activities for a pilot lender at the
finder's physical location for business. Thesevétats generally involve distributing
information about Pilot program loans to prospextmrrowers and acting as a
communications link between prospective borrowears@lot lenders (Financial Code
Section 22372).

4) Prohibits finders from engaging in activities thaquire a broker’s license. Prohibited
activities generally involve providing advice toramwers and negotiating loan terms
(Financial Code Section 22372).

5) Authorizes pilot lenders to compensate finders gamsto a written agreement, subject to
specified limitations. These limitations generalhphibit payment for unconsummated
loans, prohibit lenders from passing on finderassféo borrowers, and cap the maximum size
of finder’s fees at specified amounts (Financial€&ection 22374).

6) Requires each pilot lender that utilizes the sewiaf one or more finders to inform the
commissioner regarding the identities of and cdritdormation for their finders; pay an
annual finder registration fee to the commissidoerover the commissioner’s costs to
regulate their finders; and submit an annual refmotthe commissioner, containing whatever
information the commissioner requests related eéditider’s finding activities (Financial
Code Section 22375).

7) Authorizes the commissioner to examine the operatad each finder. Gives the
commissioner authority to disqualify a finder frgmrforming services under the Pilot, bar a
finder from performing services at one or more gelocations, terminate a written
agreement between a finder and a pilot lender paolibit the use of a finder by all pilot
lenders accepted to participate in the Pilot, é tbmmissioner determines that the finder has
violated the Pilot rules or regulations (Finan€alde Section 22377).

FISCAL EFFECT: Unknown
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COMMENTS:

The Legislature and Governor in 2010 enacted tlierddéble Credit Building Opportunities

Pilot Program (ACBO), placing it under the CFLL.€Thoal was to increase consumers’ access
to capital by encouraging development of a moreisbbmall dollar loan market in California.
The ACBO - established by SB 1146 (Florez) — taiftd&ee January 1, 2011. Its provisions
applied to consumer loans of $250 to $2,499. Teritivize lenders’ participation, the ACBO
allowed them to charge borrowers marginally hightarest rates, and larger origination and
delinquency fees than those permitted for CFLL oamer loans of that size made outside the
program.

A low lender participation rate led to ACBO’s demidt was replaced by the Pilot, created in
2013 under SB 318 (Hill). The Pilot — Financial @oslection 22365 et seq. — took effect
January 1, 2014. It will remain in effect until Jany 1, 2018, unless extended by the
Legislature and Governor.

According to the author:

Relatively few installment loans are made in Calfifa with principal amounts under $2,500.
This represents a challenge to the significant [aifmun of people in California who are
unable to access affordable credit through bandsceedit unions. Californians who lack
credit scores, or have very thin credit files omda@ed credit, currently have very few
affordable options when they need to borrow mon@sedit cards are often unavailable to
this population, or, if available, bear very higlerest rates and fees. When their spending
needs outpace their incomes, these Californiangramty turn to payday loans, auto title
loans, or high-interest rate, unsecured installn@ants. All three of these options come with
high costs, and none rewards timely loan repaymwéhta credit score increase.

Recognizing California’s shortage of affordablesdit-building loans, the California
Legislature authorized a small-dollar loan Pilaignam in 2010 (SB 1146, Florez, Chapter
640, Statutes of 2010). The Legislature modifteat Pilot program in 2013, based on Pilot
participants’ first two years of experience, witke taim of attracting more lenders to the
program and increasing the viability of lenderdipgrating in the Pilot (SB 318, Hill,
Chapter 467, Statutes of 2013). SB 235 proposesthfy one element of the 2010 Pilot
that has not yet been updated to reflect knowlegggeed through Pilot participants’
experience: the finder provisions.

As envisioned in the 2010 legislation, finders thied parties who can work on behalf of
Pilot program lenders to identify prospective bareos and connect them with the lenders,
helping to lower pilot program lenders’ costs o$tmmer acquisition. Until very recently,
however, no pilot program lender had utilized timnelér authority granted in the 2010
legislation, because the finder provisions haverg@naoo rigid for the realities of the small
dollar loan marketplace. SB 235 is premised orb#ef that the finder provisions require
revision, if the Pilot program is to achieve itd faotential.

AB 235 is sponsored by Insikt Corporation, paremhpany of Lendify, a new entrant to the
Pilot. Insikt has devised a way to utilize findassan integral part of its business model in order
to reduce overhead costs and expand access talcdpitittempting to operate this model Insikt
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has faced some challenges with the existing statutteorizing the Pilot. Existing law is silent

on whether finders may disburse loan proceedsl@atdoan payments. The model Insikt uses
seeks to give consumers a choice as to the loctteynwant to make payments on their loan and
even where they want to receive loan disbursathigicapacity the use of finders allows the
licensee to have a network of lending and repayroemniters at varied locations with the costs
associated with a branch office model.

The original 2010 legislation authorized only onetinod of finder compensation: a per-loan
fee paid by a Pilot program licensee to a finde¢hattime of loan consummation at $45 per
loan for the first 40 loans originated each morith finder’s location and $40 per loan for
any subsequent loans originated during that manghfiader’s location. At the time of its
creation the finder's provision under the Pilot wasisioned as a way to utilize retailers or
small businesses as potential loan pipelines istaggh connecting borrower with lender.
However, the restrictions put in place that effiadiy limit compensation negotiations
between lender and finder have left this an ungsedision of the Pilot. Insikt would like to
pay its finders as loans are repaid, rather théronpand to compensate finders based on
negotiated amounts rather than on a per loan b&sisting law prohibits finder's
compensation from being passed on to the borrowvétesborrower is not affected by
whatever the fee may be. Recent amendments henaveel the ability to negotiate finder
compensation and instead have revised the exieger loan cap up from $45 to $70.

Finally, existing law requires finders to reporesfic information to the commissioner of
DBO. SB 235 would expand that information to in@uzkrtain loan performance metrics
relating to loans facilitated by finders.

Filling the Void.

Consumers in need of small dollar credit or todbthleir credit score and history have had
little in the way of mainstream options availablew banks or credit unions offer small
dollar loans instead relying on overdraft protecfpvograms. Some banks offered pay check
advance products but due to regulatory and consgrep pressure they no longer offer
those options. Some research reveals that usemneiraditional lending products also have
credit cards, though it is unclear what the anpeatentage rate and balance on the available
card might be. The clear fact is that for the rexlit/low credit consumer credit options are
expensive and may not serve the actual need difdivewer. Prior to the Pilot lending

within the space of $300-$2,500 was not meaningfiie CFLL contained interest rate
restrictions up to $2,500 with virtually no restiams above this amount. This effectively
created an incentive for loans outside of the @derate caps above $2,500 and on the lower
end up to $300 for payday loans. The Pilot waatexkin 2010 to open up the lending
market between $300 and $2,500 by loosening sortfeeadhterest rate caps in the CFLL and
instead required extensive underwriting in exchaongéncreased interest and fees. The
Pilot has required tweaks as evidenced by SB 31§ (12013 and this bill currently under
consideration. To make these loans work innovadiuh creativity are key components
needed to drive down overhead and loan acquisitiets. The goal of the original Pilot was
to create a competitive market place what wouldideaffordable loans to consumers that
could compete and eventually overtake more cogilpns. Currently, six Pilot lenders are
operational with Oportun (formally Progresso Finahdhe leading Pilot lender. In total,
since its inception approximately 200,000 Pilon®&ave been made, most of them by
Oportun. In context, almost three million paydagns are made per year and approximately
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300,000 loans under the CFLL are made with no @sterate cap. According to the
Consumer Financial Protection Bureau, 20% of Anagrschave no credit score or history
and this percentage don't include those consurnatsan't get affordable loans due to
damaged credit.

Pilot Performance.

DBO recently released (June 2015) a repeeport of Activity Under Small Dollar Loan

Programs, on the performance of the ACBO and the Pilot caxgedanuary 1, 2011 to December
31, 2014. The data presented in the report insllmlns arranged without a finder as finder
activity was very limited and not reported untill20 The following are highlights from the
report:

» Loan applications — Borrower applications increabgd8.5 percent over the period, from
207,092 in 2011 to 328,198 in 2014. The loan apgroate increased from 39 percent in
2011 to 50 percent in 2014.

» Aggregate principal — The annual total principaladns made increased by 83.8 percent
over the period, from $97.9 million in 2011 to $1F®nillion in 2014.

e Dollar amounts — Loans made in the $300-$499 réeljby 42.3 percent over the period,
from 1,518 in 2011 to 876 in 2014. Loans made @ltighest range, from $1,500 to $2,499,
increased by 106 percent, from 21,349 to 43,975.

* Interest rates — Of the 6,560 loans made in th®-#3®9 range over the period, 73.9 percent
carried an annual percentage rate (APR) of 40 petoet9.99 percent. In the $500-$999
range, 43.4 percent carried APRs of 40 percen®i®Apercent, while 25.2 percent had
APRs of 35 percent to 39.99 percent. In the $:E0@99 range, the APR distribution was
more even. In that category, 42.8 percent of thasdad APRs of 35 percent to 39.99
percent, while 19.6 percent had APRs of 30 perce89.99 percent, 18.2 percent had APRs
of 40 percent to 49.99 percent, and 15.6 percahiii®Rs of 25 percent to 29.99 percent.

» Delinquencies — Of the 164,300 loans made in 2024 percent were delinquent for seven
days to 29 days, 7.3 percent were delinquent fod8& to 59 days, and 3.9 percent were
delinquent for 60 days or more.

* Multiple loans — The number of borrowers who tooit more than one loan jumped
dramatically from 2011 to 2012. Since then, howethes upward trajectory has been less
steep. The number went from 2,189 in 2011 to 10i8@012. From 2012 through 2014,
the number rose by 21.6 percent, to 13,136. O1&36 multiple-loan borrowers in
2014, 12,999 took out two loans.

» Credit scores — The share of multiple-loan borr@weno obtained higher credit scores on
subsequent loans averaged 61 percent annuallytteeéour-year period. The average size
of the increase for those borrowers jumped fronp@iats in 2011 to 355 points in 2014.

* Loan term — In 2014, of the 164,300 loans made9 H@rcent were for 360 days or more.
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The ratios for other terms: 120 days to 179 dagsertially O percent (only two loans); 180
days to 269 days, 20.2 percent; and 270 days ta&%$ 28.8 percent.

Borrower income — Of the 486,287 loans from 201140.8.4 percent were made in low-
income neighborhoods. The ratios for other neighbod income levels: moderate-income,
45.4 percent; middle-income, 21.1 percent; and upm®me, 4.4 percent. The annual low-
income ratio increased from 16.6 percent in 2011%& percent in 2014.

Loan purpose — Of the 164,300 loans made in 20dMoWwers took out 45 percent (74,026)
to build or repair credit. Ratios for other purpgis@edical or other emergency, 18.4 percent;
pay bills, 12.7 percent; consolidate debt, 5.7 get;cnon-vehicle purchase, 5.3 percent;
vehicle purchase, 2.7 percent; vehicle repairp2réent; other, 6.4 percent.

Negotiations

This bill was originally scheduled to be heard ane)22, 2015 but was pulled from hearing to
give the author, sponsor and proponents time tudgsseveral outstanding issues. The
committee analysis previously commented that it wadear as to what issues were left on the
table for discussion and negotiation. In the tast weeks interested parties have conducted
several negotiation sessions to discuss the rengaissues of disagreement. Based on the
substance of those discussions, staff believeghkanajor issues are the following:

1)

2)

AB 235 gives finders new duties that they do natehander existing law. These duties
include the ability to disburse loan proceeds avitbct loan payments. Existing law
prohibits the finder from answering the borrowerestions about specific loan terms. As
an alternative, the bill envisions that the findeuld assist the borrower with
communicating with the lender to get those questemmswered. The form and timing of that
communication have been issues of dispute. Thrisksons have led to a resolution that,
with some suggested staff changes, are reflectédriisuggested amendments.”

The second major issue concerns finder compensa@amrently, SB 235 caps the finder
compensation at $70 per loan. Opponents and tiresep have discussed various
approaches to compensation including a cap withdaitional authorization for a $1-$2 fee
for each payment accepted. Other alternativesdiech lower cap that would be in the
aggregate versus a loan level cap. Opponentacemed that an increase in finder
compensation could potentially lead to bad actatereng the pilot as finders. Staff notes 1)
Finder compensation may not be charged to the Wwen®) The bill requires that finders
must be licensed under one of several existingéicey laws therefor affording additional
review by their regulator; 3) No other lending lawludes the restrictions and oversight
included in the Pilot both for lenders and findensg 4) There are far easier places to
potentially rip off consumers than under the Pilot.

The sponsor has offered language that would loledbllar amount of the cap to $60 but
have the cap apply on an aggregated basis. Tderfacompensation structure remains the
most contentious issue and at this time is bestddtirther discussions to find a reasonable
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compromise that balances consumer protection wahstic expectations concerning the
cost structure of loans under the pilot.

Suggested amendments:

Committee staff suggest the following amendments:

1)

2)

As mentioned in the comments under the "negotiatisection a finder is required, when an
applicant has a question that the finder is préddibfrom answering about the loan to assist
the applicant in making direct contact with theden At a minimum this includes assisting
the applicant in communicating with the lenderaalrtime via telephone, video chat or
instant messaging. It is unclear how the findesuigposed to "assist" the applicant in
making contact with the licensee. The analysigtierdune 2¥ hearing highlighted the
difficulties with this approach. Based on discaasibetween interested parties, staff
recommends the following amendments to addresssthie:

Add new section amending Section 22370 of the Ki@hCode concerning the requirement
of licensees that states:

(f) The licensee shall develop and implement policiesl @rocedures designed to respond
to questions raised by applicants and borrowersaeting their loans, including those
involving finders, and to address customer compksias soon as reasonably practicable.

Provide a way for finders to assist communicatietwieen the borrower and the lender.
Page 6, Lines 31-37 would read as follows:

(b) If the loan applicant has questions about the loan that the finder is not permitted to
answer, the finder shall make a good faith effort to assist the applicant in making direct
contact with the Iender before the Ioan is consummated ThIS good faith effort shaII at a
minimum, consist of a A ne-v
telephene—v@ee—ehat—epmstant—nmgmg— aSS|st|nq the appllcant in communlcatlnq W|th
the licensee as soon as reasonably practicable cwhshall at a minimum include a “two-
way_communication.” For purposes of this sectionwb way communication” includes
telephone, email or another form of communicatiorhdat allows the applicant to
communicate with the licensee.

(c)Using the policies developed pursuant to subsim (f) of Section 22370, the licensee
shall ensure that a loan is not consummated untiktlicensee has completed a “two-way
communication” with the applicant. Sending a voicemhor electronic message to the
applicant, without a prior or subsegquent responserh the applicant, shall not constitute a
“two-way communication.”

Some additional changes are necessary for techamcdatonsistency reasons. Page 8, lines
22-27 includes changes to the existing law requarrthat finders submit a report to the
commissioner. The new requirements include inféionaabout delinquency and default
rates, and number of late fees assessed to bogoweis is substantially similar to
information that must be reported by Pilot licersseader existing law. Staff recommends
amendments that require the finder report to inelind loan level information required of
licensees.
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(c) Submit an annual report to the commissieneusing-any

including, for each finder, the information listed in paragraph (12) angubparagraph (A)
of paraqraph (13) of Sectlon 2238Gehnqueneyandrde£auma{es—m+mbendrdeua{

o sand any other
mformatlon pertalnlng to each flnder and the |EIE$'I'S relationship and business
arrangementwith each finder as the commissioner may by reguiatequire.

In relation to #2, under existing law, Financialed?2380(b) the report compiled in relation
to information that licensees must provide is exefrgmn public disclosure. Again, this is
standard treatment of sensitive information thatfien provided to regulators. Therefore
staff recommends the following:

Page 8, after line 27 inserThe information disclosed to the commissioner fiie report
described in this subsection is exempted from agguirement of public disclosure
by paragraph (2) of subdivision (d) of Section 826f the Government Code.

Staff recommends a technical amendment to remoweitated reference to the Division of
Corporations and update the telephone number abditgeaddress:

22373.(a) At the time the finder receives or preessan application for a program loan,
the finder shall provide the following statementhe applicant, on behalf of the licensee,
in no smaller than 10-point type, and shall askagglicant to acknowledge receipt of the
statement in writing:

“Your loan application has been referred to usNgre of Finder]. We may pay a fee
to [Name of Finder] for the successful referrajyofir loan application. IF YOU ARE
APPROVED FOR THE LOAN, [NAME OF LICENSEE] WILL BECRE YOUR
LENDER, AND YOU WILL BE BUILDING A RELATIONSHIP WITH [NAME OF
LICENSEE]. If you have any questions about youn|azow or in the future, you
should direct those questions to [name of licenbgginsert at least two different
ways in which a borrower may contact the licenségju wish to report a complaint
about [Name of Finder] or [Name of Licensee] regagdhis loan transaction, you

may contact the Department of Business Oversighisibn-of Corporations-at-1-
866-ASK-CORP{1-866-275-2677), or file your comptadnline at www-eetp

dbo.ca.gov.”

A provision that prohibits a finder from discussicgytain items with a borrower may
conflict with another section that expressly allaninder to discuss certain
information. Therefore staff recommends the folloyy

Page 5, strike lines 23-25.
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6) The following are technical corrections and updategiested by the sponsor to certain
receipt and disclosures required to be offerechiyfinder.
Page 4, line 11 strike "number" and insert "idécdtion”
(iif) The corresponding loan accoudentification Auraber.
Page 4, lines 32-37 amend as follows:
(i) The name of the finder.

H+Fhedateof-payment:

(i) The total payment amourdceivedmade.

(iif) The date of payment.
(iv) The corresponding loan accouskntification rumberupon which the
payment is being applied.
(v)_The loan balance prior to and follang application of the payment.
(vi) The amount of the payment that wegsplied to principal, interest, and fees.
(vii) The type of payment (e.q., cadi&H, check, money order, debit card, other).

Previous Legislation.

1) SB 1146 (Florez), Chapter 640, Statutes of 2010thérized California’s original small-
dollar loan Pilot program within the CFLL, namee tRilot Program for Affordable Credit-
Building Opportunities. Allowed lenders approvedorticipate in the Pilot program to
charge higher interest rates and fees on loanp tf $2,500 than those authorized under
CFLL. Required Pilot program lenders to rigoroushderwrite their loans, offer credit
education at no cost to their borrowers, and relpamtower payment history to at least one
major credit bureau. Required detailed reportihigan outcomes to DBO. Scheduled to
sunset on January 1, 2015, but was replaced WyikhieProgram for Increased Access to
Responsible Small Dollar Loans, as described imatelyi below, on January 1, 2014.

2) SB 318 (Hill), Chapter 467, Statutes of 2013: Rept the Pilot Program for Affordable,
Credit-Building Opportunities with the Pilot Progndor Increased Access to Responsible
Small Dollar Loans. Retained several aspectsebtiginal Pilot, including the
underwriting requirements, offers of free creditieation, reports to at least one major credit
bureau, and detailed reporting of program loanauts, but modified other aspects of the
original Pilot program. These modifications in@ed the maximum interest rates and fees
that Pilot lenders could charge, allow Pilot lersdir originate new loans and to refinance
loans more frequently than under the original Paoid eliminated several administrative and
licensing rules that were serving as bureaucraiadrs to the success of the original Pilot.
Sunsets on January 1, 2018.

REGISTERED SUPPORT / OPPOSITION:
Support

Insikt (Sponsor)

Avanza Inc.

Check Agencies of California, Inc.
LendUp

Silicon Valley Leadership Group
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uTax Software, LLC
Opposition

Center for Responsible Lending (CRL)
Consumers Union (CU)

Analysis Prepared by: Mark Farouk / B. & F. / (916) 319-3081



