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SENATE VOTE: 31-4

SUBJECT: Victims of Corporate Fraud Compensakand.

SUMMARY: Revises and recasts the provisions gowvey administration of the Victims of

Corporate Fraud Compensation Fund (the Fund) b$éueetary of State (SOS), by codifying
certain existing regulations promulgated by the $®&minister the Fund, codifying changes
to other existing regulations promulgated by the&sS&nhd adding new statutory language to
facilitate the approval of valid claims from therfel  Specifically, this bill:

1)

2)

3)

4)

Reestablishes the Fund and codifies statutory rexugints for both the administration of the
Fund and for the eligibility of victims to receieempensation from the Fund, under a new
Chapter 22.5 (commencing with Section 2280) of &on 1 of Title 1 of the Corporations
Code.

Provides that an aggrieved person who obtainsahjfidgment in a court of competent
jurisdiction, as specified, against a corporatioanffaud, misrepresentation, or deceit, made
with the intent to defraud, and who diligently atfgted to recover the judgment from the
corporation, may file an application with the S@& payment from the Fund for the amount
unpaid on the judgment, as specified.

Increases the maximum amount that any one claio@antl recover for any single judgment
that otherwise meets the requirements for compiemsttom the Fund, from $20,000 to
$50,000.

Provides various definitions for the purposes effand, including, among other things that:

a) Claimant means an aggrieved person who residé®istate at the time of the fraud and
who submits an application pursuant to this chapter

b) Corporation means a domestic corporation, as d#fiorea foreign corporation that is
qualified to transact business in California, ascsied;

c) Court of competent jurisdiction is a superior cafrany state, or a United States district
court or U.S. bankruptcy court; and

d) “Final judgment” is a judgment, arbitration awaeod,criminal restitution order for which
appeals have been exhausted or for which the p&iappeal has expired, enforcement
of which is not barred by the order of any courbgrany statutory provision, which has
not been nullified or rendered void by any coudasror statutory provision, or for which
the claimant has not otherwise been fully reimbdirse



5)

6)

7)

8)
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Specifies the information and documentation reglicebe provided in an application, and
allows for other relevant documents as appropriatédyding, among other things:

a) The claimant must provide the SOS with a copy effthal judgment, underlying civil
complaint and any amendments thereto, for a findifgaud, misrepresentation, or
deceit, made with the intent to defraud, and mag plovide other relevant
documentation; and

b) The claimant must provide the SOS with a descniptibsearches and inquiries
conducted by or on behalf of the claimant with eedfio the corporation’s assets liable to
be sold or applied to satisfaction of the judgmertept that a court’s determination or
finding of the corporation’s insolvency or lackasgsets to pay the claimant shall be
deemed to satisfy this requirement.

Requires the claimant to make specific declaratiorcuding among other things, that
he/she:

a) is not a spouse or an immediate family member adraployee, officer, director,
managing agent, or other principal of the corporatior a personal representative, of the
spouse or an immediate family member of an emplay#ieer, director, managing
agent, or other principal of the corporation; hoamrbeing a spouse or immediate family
member does not alone preclude a claimant fromviegean award;

b) has complied with specified requirements; and

c) does not have a pending claim and has not collextdgtie final judgment from any other
restitution fund, or if the claimant has a pendufam or has collected from another
fund, include a description of the nature of thedgieg claim and the recovery amounts
from any restitution fund.

Provides certain timelines by which the SOS, claithand corporation must provide
specified responses, including, among other things:

a) the SOS must mail to the claimant an itemizedolisteficiencies, if any, of the
claimant’s application within 21 days if for a sieglaimant, or 40 days for multiple
claimants; and

b) the SOS must render a decision on the applicatitmmO0 calendar days after receiving
a completed application.

Requires the SOS to provide notice, as prescrilggddSOS, to the corporation and
claimant with respect to an application made, fcfied purposes, including, among other
things:

a) if after 30 calendar days the SOS has not recavwedponse to the latest list of
deficiencies, the SOS shall notify the claimant tidess the claimant responds to the
deficiencies within a specified period of time @fthess than 15 calendar days, that the
application will be denied; and
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b) upon issuance of a proposed decision to award patyonean offer to compromise, the
claimant shall have 60 calendar days from the diservice of the proposed award or
offer to compromise to accept the proposed awandffer to compromise, and if the
claimant fails to accept the proposed award ordfeompromise within the specified
time, the application shall be deemed denied.

Provides that if, at any time, the money depositetie Fund is insufficient to satisfy any
duly authorized award or offer of settlement, ti@Sshall, when sufficient money has been
deposited in the Fund, satisfy the unpaid awardsfer of settlement, in the order that the
awards or offers of settlement were originallydil@lus accumulated interest at the rate set
by the Federal Reserve Bank of San Francisco carnaé¢ made to member banks, not to
exceed 2% per year.

10)Permits a claimant whose application for compenadtiom the Fund is denied by the SOS

to petition a court, as specified, for de novo egwvpf the merits of the application based on
the administrative record. This bill provides tlfa burden is on the claimant to prove that
the cause of action against the corporation wafdod, misrepresentation, or deceit, if final
judgment in the underlying action in favor of thetiponer was by default, stipulation,
consent or pursuant to Section 594 of the CivicBdure Code, or if the action against the
corporation was defended by a trustee in bankruptcy

11)Makes it unlawful for any person or the agent of parson to file with the SOS any notice,

statement, or other document required under thé@gpoms of this chapter that is false or
untrue or contains any willful, material misstatemef fact, and specifies that such conduct
shall constitute a public offense punishable byrisgnment and fine, as specified.

12)Permits the SOS to attempt to recover the amoudttpa successful claimant from the

corporation and suspend that corporation, as specdnd requires that any sums received
by the SOS pursuant to these provisions be deplasitite State Treasury and credited to the
Fund.

13)Requires that the SOS adopt regulations in furtieaf the administration of the Fund.

EXISTING LAW

1)

2)

3)

Establishes the Fund within the State Treasuryaiztes the SOS to administer the Fund,
and directs the SOS to adopt regulations regaminginistration of the Fund and the
eligibility of victims to receive compensation fraime Fund. Provides that the Fund exists
for the sole purpose of providing restitution te thctims of a corporate fraud (Corporations
Code (CORP) Section 1502.5). Regulations promethhy the SOS to administer the Fund
are contained in Title 2, Division 7, Chapter 12¢ctns 22500 et seq.

Raises money for Fund by directing one-half of$6ealisclosure fee required to be paid by
corporations when they file their annual Statemehtaformation with the SOS (CORP
Sections 1502 and 2117).

Provides for the Real Estate Recovery Program (alswn as the Consumer Recovery
Program within the Real Estate Fund; Business aofé&sions Code Section 10470 et seq.),
administered by the Department of Real Estatehepurpose of providing a fund of last
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resort to compensate persons who are defraudegbbgstate licensees. The SOS'’s Office
used the Real Estate Recovery Program rules asl@, gthen developing regulations to
administer the Fund.

FISCAL EFFECT: According to Senate Appropriati@@@smmittee analysis, first year costs of
$122,990 and ongoing of $97,990 (Special). Theeaxy of State’s office anticipates the need
for one PY analyst to process claims, and will mexpenses associated with revising the forms,
updating the Internet web site and revising regutat Costs will be incurred from the Business
Fees Fund.

COMMENTS:

This bill is based on an article authored by SaeramBee columnist Dan Morain on October 9,
2011,Fund Victims Fund is a Travesty, profiling the challenges faced by the approxiryas®0
victims of a corporate fraud perpetrated by Jamatk®y and his now-defunct Senior Care
Advocates, Inc. In his article, Morain detaileé tiearly 18-month struggle of victims scammed
by James Walker and Senior Care Advocates to obtammpensation from the SOS’s Office
through the Fund.

Subsequent to the Dan Morain article and the cpomdence between Mr. Redmond and the
SOS, several legislative offices contacted the S@8ice in an attempt to determine whether
the case summarized in the Bee article and detalttk lengthy correspondence between Mr.
Redmond and the SOS’s office was an aberratiowasr instead, representative of a pattern of
over-protectiveness toward the Fund within the S@3Hfice. Findings from those inquiries are
summarized immediately below.

How Many Claimants Are Receiving Compensation FthenFund?

1. When first contacted, the SOS’s Office indicateat, from the Fund’s inception through
August 1, 2011, the SOS had received 701 claimeegiitution from the Fund.

Of these 701 claims, five claims were awarded,adaien was settled during litigation, and
one court appeal by a victim resulted in a judgnoemntfirming the SOS’s settlement offer.
When summed, all seven of these claims resultedpi@yout from the Fund of $92,497.

Of the remaining claims, 102 did not qualify folypgent, because they did not meet the
eligibility criteria established by the SOS, 28ikia were withdrawn, three claims were
denied, and 561 claims (most related to Senior Bdwdcates) were pending resolution.

2. On October 14, 2011, the SOS’s office resporidéegislative requests for a breakdown of
the 102 claims which did not qualify for paymergchuse they did not meet the eligibility
criteria established by the SOS’s office in itsulagions (a number which grew to 103 by
the date of the SOS’s response). The 103 claime wegected for the following reasons:

Number of
Reason for Denial Applications
Denied
The victims applied for compensation based on jusigsithat 52
were not based on corporate fraud
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A judgment was lacking, or the judgment was naiessby a court 23
in California
Applications were based upon judgments againstienthat were 14
not corporations
Applications were based on judgments that werdinak 5
Applicants demonstrated insufficient proof regagdineir attempts
to collect from the corporation and its corporditecers prior to 4
filing a claim with the Fund
Applications were submitted more than 18 monthlefahg final 3
judgment
Applicant was not a party to the court judgment 1
Application was based on a judgment issued pridatwary 1, 1
2003

3. By March 28, 2012, the SOS'’s office had resolz@dnsiderable number of its outstanding
applications.

From the Fund’s inception through March 28, 201&tal of 225 claims have been
approved or resulted in victims being offered setgnts (up from less than ten through
August 1, 2011), and 25 claims are pending resmiuilown from over 550 through August
1, 2011). An additional 27 claims have been deecoeaplete and are pending a decision.
118 claims have been rejected, because the SOf's fufund the victims did not qualify
for payment from the Fund (see reasons cited imatelgi above). 294 claims have been
denied, because the applicants could not prove gesna30 claims have been withdrawn.

How Much Money Is In The Fund? The Fund collegigraximately $1.5 million per year,
through the $2.50 annual disclosure fee paid byarations pursuant to the Fund’s enabling
legislation. At present, the Fund holds approxatya$5 million. Because the Fund went
several years without making any significant paytsén victims, and thus built up a significant
reserve, it was raided in the 2010-11 fiscal ymahelp address General Fund shortfalls. The
Fund currently has an outstanding $10 million lemthe General Fund, which is required to be
repaid, with interest, when it is needed to payncsaout of the Fund. From the Fund’s inception
to date, the SOS’s office has approved the payoapproximately $2.1 million in compensation
to victims (most, as cited above, in the last eilgbnths).

Prior Legislation: AB 55 (Shelley, Ch. 1015, St&802), established the Fund to provide
restitution to victims of corporate crime by reguir corporations to pay a $2.50 fee when filing
their annual disclosures.

REGISTERED SUPPORT / OPPOSITION:

Support

Secretary of State, Debra Bowen

Los Angeles District Attorney's Office

American Federation of State, County and Municirabployees (AFSCME)
Congress of California Seniors (CCS)



Opposition

None on file.

Analysis Prepared by: Mark Farouk / B. & F. 19 319-3081




